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SEPARATION

Francisco Lee

Judicial separation (divorce @ mensa et thovo, separation de corps, separatioon de
biems, limited divorce, adminisirative separation) was developed by the ecclesiastical
courts at a time when marriage as a sacramen’ was regarded as indissoluble. But
separation from bed and board by iis terms and import does not necessarily sever the
marriage tie. While in some areas of the law, as in an action for divorce, separation
may affezt the marital property rights of the spouses, in others it does not.

A few coun-tries(I"caly,‘ the Netherlands, Norway and Sweden) petrmit separation by
agreement of the two parties. This is in accordance with the rule of English law.
Countries such as Austriz, Brazil and Italy, which do no% recognize the institution of
divorce, allow permanent separation on spesific grounds.

French legislation establishes separation from bed and board which always carries .
with it separation of property rights. On the application of either party, the judgment
of separation may be changed after the lapse of three years into a judgment of divorce.
In the State of Louisiana, U. S. A., whose laws have been strongly influenced by French
legislation, a judgment of divorze may be granted after only one yeat’s separation.

Under the civil law system, the jurisdiction of separation depends upon the approval
of such an institution by the national law of the parties.

The Hague Convention relating to Divorce and Separation provides that the system
of law last common to each of the spouses shall be considered the national law.

The laws of China, Japan and Russia do not recognize the institution of separation
from hed and board. But a Chinese Supreme Court decision permits the district courts
to grant a wife separated from her husband if she is ill-treated and if cohabitation
is impossible.



